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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term 1941. 


No. 7981. 


JOHN W. BARGER, Appellant , 
v. 

BALTIMORE & OHIO RAILROAD COMPANY, 

A Corporation. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The appellant (Plaintiff below) as administrator d. b. n. 
c. t. a. of the estate of Charles F. Hood, by appointment of 
the Orphans Court of Fayette County, Pennsylvania, filed 
this action in the District Court of the United States for the 
District of Columbia against the Baltimore & Ohio Railway 
Company, a corporation, having an office and doing busi¬ 
ness in the District of Columbia (Appellant’s App. 1). 
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The complaint was dismissed (Appellant’s App. 9) on 
a Motion of the appellee (the defendant below) in which 
the appellee gave as reason for the Motion “that said com¬ 
plaint contains the same claim as that which was contained 
in other complaints which have been filed in this court and 
dismissed On Motion.” (Appellant’s App. 8.) 

This appeal has been taken to this court under Section 
226 of the Code of Law for the District of Columbia (1929 
edition, title 18, Section 26). 

STATEMENT OF CASE. 

The appellee, the Baltimore & Ohio Railroad Company 
(the defendant below) is alleged to have committed fraudu¬ 
lent acts in the management of a connecting railroad of 
which it had acquired a controlling stock interest and which 
it operated through officers of its selection and appoint¬ 
ment. These acts are alleged to have caused damage to the 
minority stockholders of the connecting railroad. The ap¬ 
pellee (plaintiff below) is administrator of the estate of one 
of the minority stockholders alleged to have been so dam¬ 
aged. (Appellant’s App. 1.) 

The merits of the cause of action are not involved in this 
appeal. It is taken from the order of the District Court 
dismissing the complaint, presumably on the ground of res 
judicata, on motion of the appellee (defendant below.) 

STATEMENT OF POINTS. 

The appellant will rely in the following points as grounds 
for reversal of the judgment of the District Court. 

(1) The Court erred in granting the motion to dismiss, 
because res judicata is a defense which can be raised only 
by answer. This is specifically provided by Rule 8 (c) of 
the Rules of Civil Procedure for the District Courts of the 
United States. 

(2) The District Court erred, if its judgment was based 
in any part on a finding of prior adjudication in the Penn- 
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sylvania courts, because it had nothing before it when the 
judgment was rendered upon which it could hold that this 
cause of action was the same as that adjudicated by the 
courts of Pennsylvania. 

(3) Even if the Court below could take judicial notice 
of its own records on motion, without an answer, it erred 
in dismissing the complaint because there is nothing in the 
records of prior cases in the District Court upon which it 
could hold that there had been an adjudication of this cause 
of action. 

(4) The lower court erred, if its judgment was based in 
any part on prior suits in the District of Columbia, in hold¬ 
ing that a motion to strike pleadings is equivalent to a dis¬ 
missal of the cause of action. 

SUMMARY OF ARGUMENTS. 

Point 1. The method of raising the defense of res judi¬ 
cata is specifically provided in Rule 8 (c) of the Rules of 
Civil Procedure for the District Courts of the United 
States. This rule is merely a restatement of the rule of 
common law. 

Point 2. While not mentioned in the motion for dismissal, 
the appellee in its points and authorities referred to an al¬ 
leged adjudication of this cause of action in Pennsylvania. 
The motion was unaccompanied by any exhibit or affidavits 
setting forth the pleadings in the Pennsylvania case. Since 
then the appellee has sought to remedy this defect by filing 
in the District Court, July 11, 1941, an exhibit containing 
the pleadings and decision in the Pennsylvania case and has 
inserted these exhibits in the record of this appeal by order 
of the District Court, although filed after the judgment on 
March 3, 1941. Counsel for this appellant agreed to the 
order to put exhibits in this appeal record because he is 
under the belief that the exhibits in question are not ma¬ 
terial to the order of dismissal appealed from but are bene¬ 
ficial to the Court in getting a clear picture of wdiat occurred 
in the lower court. 
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Point 3. The two prior suits in the District Court relied 
upon by the appellee as showing 1 an adjudication of this 
cause of action were dismissed without prejudice under 
Law Rule 24 of the District Court. 

Point 4. In the two prior suits in question the complaints 
were struck from the records. This is not the equivalent of 
a dismissal. 


ARGUMENT. 

The motion upon which the District Court acted in dis¬ 
missing this cause of action, filed January 17, 1941, was as 
follows: 


“Comes now the defendant, Baltimore & Ohio Rail¬ 
road Company, and moves to dismiss the complaint 
filed herein for the reason that said complaint contains 
the same claim as that which was contained in other 
complaints which have been filed in this Court and dis¬ 
missed on motion of defendant. ’* 

This motion was unaccompanied by any affidavit or ex¬ 
hibit. 

In the memorandum of points and authorities which ac¬ 
companied the motion the appellee (defendant below) re¬ 
ferred to Rule 41 (b) of the Rules of Civil Procedure as au¬ 
thority for the action requested of the Court and said: 

“The subject matter of the complaint filed herein is 
the same as the subject matter of the following Actions 
which were filed in this court: 

“Civil Action Xo. 5171, John W. Barger, Adminis¬ 
trator d. b. n. c. t. a. of the Estate of Charles F. Hood, 
Deceased, v. Baltimore and Ohio Railroad Company. 
Order of dismissal by this court dated January 30,1940. 

“Civil Action Xo. 7801, John AY. Barger, Adminis¬ 
trator d. b. n. c. t. a. of the Estate of Charles F. Hood, 
deceased, v. Baltimore and Ohio Railroad Company. 
Order striking complaint and overruling motion of 
plaintiff for judgment, signed bv this court October 17, 
1940. 
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“The original complaint filed in Civil Action No. 
5171 above, refers to the case of John W. Barger, Ad¬ 
ministrator d. b. n. c. t. a. of the Estate of Charles F. 
Hood, Deceased, v. Baltimore and Ohio Railroad Com¬ 
pany, Equity No. 3077, in the United States District 
Court for the Western District of Pennsylvania. That 
action also presented the same claim as that presented 
in the instant case, and in said Equity Cause there was 
a trial on the merits and judgment rendered in favor 
of the defendant.” 

The District Court entered judgment dismissing the com¬ 
plaint on this motion on March 31, 1941. 

The two previous suits mentioned as grounds for a hold¬ 
ing of prior adjudication were Civil Action No. 5171 and 
Civil Action No. 7801. 

In Civil Action No. 5171 the following motion was filed 
by the appellee: 

“Now comes the defendant, the Baltimore and Ohio 
Railroad Company, a corporation, and moves the court 
to strike from the files the amended complaint filed 
herein by the plaintiff for failure to comply with the 
order of this court passed on the day of January, 
1940, requiring that said amended complaint should 
comply with the provisions of Rule 8 (e) of the Fed¬ 
eral Rules of Civil Procedure for the District Courts 
of the United States; and for the further reason that 
said amended complaint is twelve pages in length, 
largely sets forth matters that are immaterial, is gen¬ 
erally redundant and to a large extent unintelligible.” 

The court in response to that motion issued the following 
order: 

“On consideration of defendant’s motion to strike 
the amended complaint in the above entitled cause, it is 
this 7th day of March, 1940 ordered that said motion 
be and it is sustained and said amended complaint is 
hereby stricken from the files of this court with leave 
to plaintiff to file another amended complaint if he so 
desires, in compliance with rule 8 (e) of the Rules of 
Civil Procedure for the District Courts of the United 
States within 10 days from the date of this order.” 
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This, of course, was not a dismissal of the suit. A motion 
to strike is governed by Rule 12 (f) of the Rules of Civil 
Procedure and not rule 41 (b). 

The suit was ultimately dismissed, but not as a result 
of this order. The last docket entry in the District Court 
under Civil Action Xo. 5171 is as follows: 

“1941, May 15. Dismissed W. P. Plf. and Hamilton 
et al. notified.” 

This last docket entry does not appear in the record as 

certified by the District Court, and was presumably omitted 

bv inadvertence. A motion will be filed under Rule 75 of 
•> 

the rqles of Civil Procedure, to correct this error. 

Subsequently this appellant received the following notice 
from the Clerk of the District Court: 

CLERK’S OFFICE 

District Court of United States for District of Columbia 

Washington, D. C. 

May 15, 1941 

Sir: 

You are hereby notified that the case of John W. 
Barger, Admnr vs. Balto & Ohio RR Co Civil Action Xo. 
5171 lias this day been dismissed without prejudice 
pursuant to Law Rule No. 24. 

CHARLES E. STEWART, 
Clerk. 

A photostatic copy of the above will be attached to the 
motion to correct the omission of the last docket entry. 

Rule 24 of the District Court under which Civil Action 
Xo. 5171 was dismissed is as follows, and it is presumed 
that this court takes judicial notice of the rules of the dis¬ 
trict courts within its jurisdiction: 

“Any party to an action who has failed within six 
months from the filing of a complaint or third party 
claim, to have process issue or publication made to re¬ 
quire the appearance of the adverse party, or where 
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he has taken no action since the last return by the mar¬ 
shal of ‘not to be found,’ and such failure to act has 
continued for six months, or where such party is in de¬ 
fault for failure to calendar for trial an action in which 
an issue of law or of fact has been raised, and such 
default has continued for one year, the clerk of this 
court shall enter in the docket the words ‘Dismissed 
W. P.’ or ‘Third party claim dismissed W. P.’ as the 
case may be, together with the date of such entry, mean¬ 
ing dismissed without prejudice and without cost to any 
party, and shall immediately give notice in writing of 
such action to counsel of record for the party so in 
default, or to the party so in default himself if no coun¬ 
sel of record appears for him; provided, however, that 
on application of any party and for cause shown, or 
with the written consent of all parties, such action so 
dismissed may be revived and its prosecution resumed, 
and provided* further, that such application shall be 
made within six months after the entry of the dismis¬ 
sal. The dismissal of a third party claim alone under 
this rule shall have no effect upon the main action.” 

In Civil Action No. 7801, the appellee (defendant below) 
filed the following motion: 

“Comes now the defendant, Baltimore and Ohio Kail- 
road Company, a corporation, and moves the Court to 
strike from the files the Complaint filed herein for the 
reason that said Complaint, which consists of one para¬ 
graph ten pages in length, largely sets forth matters 
that are immaterial, is very generally redundant, and 
to a considerable extent is unintelligible. The specific 
portions referred to are not herein set out for the rea¬ 
son that to do so would make this motion very nearly 
as long as said complaint.” 

The court in response to that motion issued the fol¬ 
lowing order: 

“On consideration of the defendant’s motion to 
strike the complaint in the above entitled cause it is this 
17tli day of October, 1940 ordered, that said motion 
be and it is sustained and said complaint is hereby 
stricken from the files of this court.” 
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Hero again was the granting of a motion to strike and 
not a motion to dismiss. It is governed, as in the other 
ease, by Rule 12 (f) and not Rule 41 (b). 

The last docket entry in Civil Action No. 7801 in the Dis¬ 
trict Court was as follows: 

“1941, May 19. Dismissed W. P. J. W. Barger and 
Hamilton et al. notified.” 

in Civil Action No. 5171, this last docket entry is not 
in the record of appeal as certified to this court and a suit¬ 
able motion is being made under Rule 75 of the Rules of 
Civil Procedure to correct the omission. 

Subsequently this appellant received the following notice 
from the clerk of the District Court: 

CLERK’S OFFICE 

District Court of United States for District of 

Columbia 

Washington, D. C. 

Mav 19, 1941 

Sir: 

You are hereby notified that the case of John W. 
Barger, Admnr vs. Balto & Ohio RR Co Civil Action 
No. 7801 has this day been dismissed without prejudice 
pursuant to Law Rule No. 24. 

CHARLES E. STEWART, 

Clerk . 


A photostatic copy of this notice is being attached to a 
motion to correct the appeal record. Rule 24 of the District 
Court has already been quoted. 

In Hughes v. United States, 4 Wall. 232; IS L. ed. 303, 
the Supreme Court of the United States said: 

“If the first suit was dismissed for defect of plead¬ 
ings, or parties, or a misconception of the form of pro¬ 
ceedings, or the want of jurisdiction, or was disposed 
of on any ground which did not go to the merits of the 
action, the judgment rendered will prove no bar to an¬ 
other suit.” 
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Under the new rules it is apparent that a “motion to 
strike” under Rule 12 (c) is intended to be used for the 
correction of formal defects in pleadings not involving a 
decision on the merits of the cause of action. The orders of 
the Court below in Civil Actions numbered 5171 and 7801 
were so interpreted in that court’s own records, as evi¬ 
denced by the later dismissal of these actions under Rule 
24 of the District Court. 

The pleadings in the Pennsylvania Court, which were 
tiled in the District Court on July 11, 1941 after the judg¬ 
ment of District Court on March 31, 1941 are in the appeal 
record by authority of the following order of the District 
Court entered July 14,1941: 

“Ordered that the original exhibits presented to the 
Trial Court in this cause, being the complete files of 
this Court in Civil Action No. 5171 and Civil Action 
No. 7801 and defendant’s exhibits No. 1 and 1-a be 
taken by the Clerk of this Court and held by him for 
safe keeping, and the Clerk of this Court shall, upon 
the trial of this cause in the United States Court of Ap¬ 
peals for the District of Columbia arrange for the 
transportation to and the return from said Court of 
Appeals of said Exhibits.” 

Counsel for this appellant agreed to the issuance of this 
order because he is under the impression that the reference 
to Defendant’s Exhibits 1 and 1-a identified papers ex¬ 
hibited to the District Court at the time of judgment. They 
were not served on or exhibited to this appellant while the 
motion to dismiss was pending in the District Court. This 
appellant has no information as to whether defendant’s 
Exhibits 1 and 1-a were actually “presented to the trial 
court” before judgment, but if they were so presented and 
considered by the trial judge they were not filed as part of 
the record in the case as required by Rule 5(e) and defen¬ 
dant’s Exhibit 1 and 1-a show no notation by the judge who 
decided this case below that he ever saw them and as indi¬ 
cated by a stamp in the face of the document, they were re¬ 
ceived by the Clerk of the District Court on July 11, 1941, 
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nearly four months after the order from which this appeal 
is taken. 

Kule 5 of the Rules of Civil Procedure requires, of course, 
the serving of all papers to be considered by the court 
upon the opposing party. 

The statement of counsel for the appellee that these 
papers were considered by the trial court in making its 
decision is fully accepted by this appellant. However, the 
trial judge was obviously in error in considering these doc¬ 
uments under circumstances which gave this appellant no 
opportunity to discuss them. Furthermore, they were im¬ 
properly before the court other than as part of or as ex¬ 
hibit to an answer and related to matters not even within 
the scope of the motion, which referred only to prior suits 
in the District of Columbia. 

Upon the foregoing it is submitted: (1) That this Court 
should reverse the judgment of the District Court and 
remand the case to that Court with directions to deny ap¬ 
pellee’s motion to dismiss the complaint. 

Respectfully submitted, 


Norment Custis, 

Metropolitan Bank Bldg., 
Washington, D. C., 
Attorney for Appellant. 
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APPENDIX. 

I. 

PLEADINGS AND OTHER PAPERS DESIGNATED BY 

APPELLANT. 

1 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 9457 

Filed Dec 16 1940 Charles E. Stewart, Clerk 

John W. Barger, Administrator, d. b. n. c. t. a. of the Es¬ 
tate of Charles F. Hood, deceased, of No. 214 E Street, 
N. W., Washington, D. C., Plaintiff , 

v. 

Baltimore & Ohio Railroad Company, a corporation, 
Baltimore, Maryland, Defendant. 

Complaint 

For Damages Done to the Property of Plaintiff's Decedent 
and His Estate by Fraudulent Acts of the Defendant 

1. The Plaintiff, John W. Barger, is Administrator de 
bonis non cum testamenta annexa of the Estate of Charles 
F. Hood, deceased. He was by appointment of the Or¬ 
phans’ Court of Fayette County, Pennsylvania, so made 
Administrator of said Estate. He is a citizen of the United 
States, and a resident of the District of Columbia, and 
brings this suit in his official capacity against the defen¬ 
dant, Baltimore and Ohio Railroad Company, a corpora¬ 
tion, having its principal place of business and office in the 
City of Baltimore, State of Maryland, and doing business 
in the City of Washington, D. C. 

2 2. That heretofore, to wit, on November 2, 1925 
said Estate of Charles F. Hood, deceased, was the 

owner of 1200 shares of capital stock of the Indian Creek 
Valley Railway Company, a corporation of the State of 
Pennsylvania, with 2600 corporate capital stock shares, tra¬ 
versing a coal production section of said State, its only 
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connection being the Baltimore and Ohio Railroad Com¬ 
pany. The said 1200 shares of stock had been owned by 
plaintiff’s decedent for many years prior to his death. That 
said shares of stock were sold by the Executors of the Es¬ 
tate of Charles F. Hood, deceased, on or about November 
2, 1925 for the sum of $20,000.00. 

3. That the freight rate ordered to be paid to the Indian 
Creek Valley Railway Company on coal by the Interstate 
Commerce Commission was fifteen (15c) cents per ton, of 
which said freight rate on coal ten (10c) cents per ton was 
paid by the shippers, and five (5c) cents per ton on coal, or 
one third (1/3) of said freight on coal was to be paid by the 
defendant corporation, The Baltimore and Ohio Railroad 
Company to The Indian Creek Valley Railway Company; 
that by reason of this differential ordered to be paid by the 
said Interstate Commerce Commission, the defendant cor¬ 
poration was required to pay large sums yearly to the said 
Indian Creek Valley Railway Company; that in order to 
avoid the payment of such differential, and to be in a posi¬ 
tion to control the routing of coal on the Indian Creek 
Valley Railway Company, and for other reasons, the de¬ 
fendant corporation did purchase 1400 of the said 2600 cap¬ 
ital stock shares and control of the Indian Creek Valley 
Railway Company, aforesaid, as of June 1, 1917, from John 
M. Stauffer, paying him Three hundred and eighty-seven 
thousand dollars ($3S7,000.00) therefor. 

4. That immediately after the purchase of the 1400 
shares of the stock and control of the Indian Creek Valiev 
Railway Company in the year 1917, and through the acqui¬ 
sition of said controlling interest the defendant corporation 
did place its own officers, agents, and employees as officers 
and employees of the said Indian Creek Valley Railway 
Company and did without regard for the minority interest, 
dominate and control the affairs of the said Indian Creek 

Valley Railway Company, and did refuse the said 
3 minority stockholders any information concerning 

the affairs of said company; that from the time of 
the acquisition of the control of said corporation from the 
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year 1917 to the year 1925, the said defendant corporation 
did endeavor to purchase the balance of said capital stock 
of the Indian Creek Valley Railway Company, to wit, 1200 
shares all of which was owned by the said Charles F. Hood, 
deceased, whose Administrator, d. b. n. c. t. a. brings this 
suit; that failing in its efforts to secure the purchase of said 
stock, the defendant corporation, through its agents and 
employees, holding the controlling stock of the Indian 
Creek Valley Railway Company, as aforesaid, as such 
owner, acting through its officers and employees and agents, 
did institute and carry on a policy of committing acts which 
would depreciate the value of the Indian Creek Valley Rail¬ 
way Company and its stock, having the specific purpose to 
depreciate the value of the minority stock; the defendant, 
through its agents and employees, did place upon the books 
of the company certain false entries, to wit, a liability of 
Three hundred and seventy-two thousand, five hundred and 
ninety-three dollars and twenty-two cents ($372,593.22) as 
debts due by the Indian Creek Valley Railway Company, in 
fact the sum so fraudulently placed on the books as a liabil¬ 
ity represented the amount which the Baltimore and Ohio 
Railroad Company had paid for the 1400 shares of stock 
as aforesaid; that on or about the same time the defendant 
corporation, through its agents and employees as aforesaid, 
did place upon the books two items, one in the sum of Twen¬ 
ty-eight thousand, four hundred and sixtv-five dollars and 
three cents ($28,465.03) and one in the sum of Fifty thou¬ 
sand, six hundred and seventy-eight dollars and seventy- 
nine cents ($50,678.79) the said defendant corporation hav¬ 
ing advised the minority stockholders that the former item 
was for interest on the alleged debt, and the second item 
was for accounts payable, whereas, as a matter of fact, said 
statements were false in that there was no interest due or 
were there any accounts payable as of that date aforesaid ; 
that subsequently, to wit, in the year 1925, the defendant 
corporation, through its agents and employees, did place 
an item of One hundred and ninety-one thousand, eight hun¬ 
dred and sixty-five dollars and fifty cents ($191,865.50) on 
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the books of the said Indian Creek Valley Railway 
4 i Company and did advise the minority stockholders 
that said item was for interest on the said sum of 
Three hundred seventy-two thousand, five hundred and 
ninety-three dollars and twenty-two cents ($372,593.22) 
from June 1,1917 to the year 1925, whereas, as a matter of 
fact, no such interest was due because of the fact that there 
was no such indebtedness due by the Indian Creek Valley 
Railway Company; that by letter dated January 26, 1927 
by the Baltimore and Ohio Railroad Company by its As¬ 
sistant Comptroller, W. D. Owens addressed to Mr. C. H. 
J. Osborne, Auditor, Indian Creek Valley Railway Com¬ 
pany, Connellsville, Penna., directed the said Auditor, who 
also was the bookkeeper for the Indian Creek Valley Rail¬ 
way Company, to wit, a false and a fraudulent accounting 
for a sum of $90,000.00 as due by the Indian Creek Valley 
Railway Company to the said Baltimore and Ohio Railroad 
Company; that said books had a false and a fraudulent ac¬ 
counting for a sum of $13,826.00 placed thereon by the de¬ 
fendant corporation’s act, of interest charged as an operat¬ 
ing expense, that the Baltimore and Ohio Railroad Com¬ 
pany should have paid; that said books fraudulently con¬ 
cealed an undetermined sum paid by the U. S. Railroad Ad¬ 
ministration to the defendant corporation for the Indian 
Creek Valley Railway Company. 

5. That by reason of said fraudulent acts of the defen¬ 
dant, the books of the Indian Creek Valley Railway Com¬ 
pany disclosed a total of illegal credits to the defendant of 
$643,622.54 and a false deficit of $83,011.18 as of December 
31, 1925; that a true settlement of accounts would have 
sums due the Indian Creek Valley Railway Company from 
the defendant and a surplus of $560,611.36, and a total cap¬ 
ital and surplus of $690,611.36; that said account concealed 
operating income of $29S,028.31; for the years of 1921 to 
1926 inclusive, and earnings of $172,826.00. That a true 
statement of accounts of the Indian Creek Valley Railway 
Company, year of 1925 would have shown assets of $1,161,- 
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465.67, without liabilities; whereas, due to the fraudulent 
acts of the defendant the said accounts showed a deficit of 
$451,757.04. 

6. That said fraudulent reports and accounts were sub¬ 
mitted to the Interstate Commerce Commission and other 
public bodies and become a matter of record and the shares 
of stock held by plaintiff’s decedent were greatly depreci¬ 
ated as a result thereof as of November 2,1925, at the 

5 time said 1200 shares, the minority stock of the In¬ 
dian Creek Valley Railway Company were sold by 
the Executors ot the Estate of Charles F. Hood, deceased, 
for $20,000.00; that said stock was so depreciated in value 
by the defendant corporation that it seemed the said stock 
was worthless; and in addition to the said depreciation of 
said stock, the said Executors were led to believe they faced 
the hazard of a bond issue foreclosure, and sold said stock, 
1200 shares minority stock for $20,000.00, and said stock 
passed into the hands of the Agent for the Baltimore and 
Ohio Railroad Company; that as a financing expedient said 
Agent took in one Guy Corrada, and said $20,000.00 was 
secured from the Diamond National Bank of Pittsburgh, 
Pa., to pay for said 1200 shares minority stock; subse¬ 
quently thereto, Guy Corrada delivered said 1200 shares 
minority stock to the said Baltimore and Ohio Railroad 
Company for $60,000.00. 

7. That the real value of the 1200 shares minority stock 
of the Indian Creek Valley Railway Company as of No¬ 
vember 2, 1925 was $536,061.08. 

8. That as Exhibits to this complaint plaintiff offers, to 
wit, Page 9 of Finance Docket No. 5227 by the Interstate 
Commerce Commission; letter dated November 26, 1924 
from W. D. Owens to George M. Slirivor, Senior Vice- 
President of the defendant; Letter dated January 26, 1927 
from W. D. Owens to C. H. J. Osborne, Auditor, Indian 
Creek Valley Railway Company, Connellsville, Penna: and 
statement showing Correction of the Books of the Indian 
Creek Valley Railway Company. 







6 


9. That the complete facts concerning the fraudulent acts 
herein alleged did not come to the attention of the plaintiff 
until in the year 1937, during the trial of a suit in the Courts 
of Pennsylvania by the same plaintiff against said defen¬ 
dant alleging a different wrong based on part of the facts 
herein alleged and seeking different relief. That the de¬ 
fendant herein bv assuming control of the said Indian Creek 
Valley Railway Company and appointing its agents as em¬ 
ployees of said corporation became a trustee for the minor¬ 
ity stockholders, who were not paid; that the exact amount 
cannot be determined without an accounting. 

10. That the Intertsate Commerce Commission by its Ac¬ 
counting Department, by the Finance Docket No. 5227, did 
make an accounting of the Indian Creek Valley Railway 
Company, placed on Public Record, and found Net Operat¬ 
ing Income and Excess Earning above the permissible six 

(6%) allowed which by the fraudulent acts of the 
6 defendant, aforesaid were concealed and not shown 
by the said Books of the Indian Creek Valley Rail¬ 
way Company. 

11. That the officers and agents of the defendant did 
conspire and arrange by their fraudulent acts to depre¬ 
ciate and damage the property of plaintiff’s decedent; did 
by conspiracy aim to acquire decedent’s property, with¬ 
out adequate payment therefor; and conspired to assert a 
claim as creditors of the said Indian Creek Valley Railway 
Company, while of truth and of fact there was no such lia¬ 
bility, same having been paid and cancelled. 

Wherefore, To The Honorable Court your orator prays: 

1st. That the defendant be required to Answer this Com¬ 
plaint. 

2nd. That this plaintiff be awarded damages against the 
defendant in an amount equivalent to the dividends which 
should have been paid to Charles F. Hood during his life¬ 
time had it not been for the fraudulent Acts committed by 
the defendant, the exact amount which cannot be deter¬ 
mined without a complete accounting. That an Acounting 
be ordered. 
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3rd. That plaintiff be awarded damages equal to the dif¬ 
ference between the real value of the stock in the Indian 
Creek Valley Railway Company at the time of its sale by 
the Executors of the Estate of Charles F. Hood and the mar¬ 
ket value thereof at the time of its sale as depreciated by 
the fraudulent Acts of the defendant, to wit. Five hundred 
and sixteen thousand, sixty-one dollars and eight cents 
($516,061.08) with interest from November 2, 1925 and 
costs of this suit. 

JOHN W. BARGER, Administrator d.b.n.c. 
t.a. of the Estate of Charles F. Hood, de¬ 
ceased, of 214 E Street, N. W. 


Attorney for Plaintiff 


District of Columbia SS: 

Before me the undersigned subscriber, personally ap¬ 
peared John W. Barger, who being duly sworn according 
to Law, deposes and says he is Administrator, de bonis non 
cum testamenta annexa of the Estate of Charles F. Hood, 
deceased, and that the facts set forth in the foregoing com¬ 
plaint are true and correct as he verily believes. 

Sworn and subscribed to 14th day of December 1940 

MARY P. STONE 
Notary Public, D. C. 
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17 Endorsed: Filed Jan 17 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 9457. 

John W. Bargee, Administrator, d.b.n.c.t.a., of the Estate 
of Charles F. Hood, Deceased, Plaintiff , 

v. 

Baltimore and Ohio Railroad Company, a corporation, 
Baltimore, Maryland, Defendant. 

Motion of Dcfeyidant to Dismiss Complaint Filed in the 
Above Entitled Cause. 

Comes now the defendant, Baltimore and Ohio Railroad 
Company, and moves to dismiss the complaint filed herein 
for the reason that said complaint contains the same claim 
as that which was contained in other complaints which have 
been filed in this court and dismissed on motion of defen¬ 
dant. 

HAMILTON AND HAMILTON 
By LEO N. MacGUIRE 

Attorneys for Defendant 
740 Fifteenth Street, N. W., 
Washington, D. C. 

I hereby certify that a copy of the foregoing motion was 
served on the plaintiff herein by delivering a copy to 
Charles E. Stewart, Clerk, U. S. District Court for the D. C. 
on January 17th, 1941. 

■ LEO N. MacGUIRE. 

*#••••**•• 
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25 Endorsed: Filed Mar 311941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 9457. 

John W. Barger, Administrator, d.b.n.c.t.a., of the Estate 
of Charles F. Hood, Deceased, Plaintiff , 

v. 

Baltimore and Ohio Railroad Company, a corporation, 
Baltimore, Maryland, Defendant . 

Order 

Upon consideration of the Motion of the defendant to dis¬ 
miss the Complaint filed herein, it is by the Court this 31 
day of March, 1941, 

Adjudged, Ordered and Decreed that the said Complaint 
filed herein be and it is hereby dismissed with costs. 

T. ALAN GOLDSBOROUGH 

Justice. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 7981 


JOHN W. BARGER, Appellant 

v. 

BALTIMORE AND OHIO RAILROAD COMPANY, 
a corporation, Appellee. 


BRIEF AND APPENDIX FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

The District Court dismissed the complaint for the addi¬ 
tional reason that the plaintiff having had more than two 
dismissals of the same suit prior to filing the instant com¬ 
plaint could not maintain the present action. This decision 
was in accordance with the provisions of Rule 41 (a) of the 
Federal Rules of Civil Procedure and said Rule 41 (a) was 
cited to the Court during the argument on defendants 
motion. 
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RULE INVOLVED. 

Rule 41 of the Rules of Civil Procedure reads in part, 
as follows: 

“Rule 41. Dismissal of Actions. 

(a) Voluntary Dismissal; Effect Thereof. 

(1) By Plaintiff; By Stipulation. Subject to the 
provisions of Rule 23 (c) and of any statute of the 
United States, an action may be dismissed by the 
i plaintiff without order of Court (i) by filing a no- 

i tice of dismissal at any time before service of the 

answer or (ii) by filing a stipulation of dismissal 
signed by all the parties who have appeared gen¬ 
erally in the action. Unless otherwise stated in 
the notice of dismissal or stipulation, the dismissal 
is without prejudice, except that notice of dis¬ 
missal operates as an adjudication upon the merits 
\ when filed by a plaintiff who has once dismissed in 
any court of the United States or of any state an 
i action based on or including the same claim.” 

(Italics supplied) 

I SUMMARY OF ARGUMENT. 

Point 1. The record before the lower Court showed that a 
suit based on or including the same claim had been filed in 
thb United States District Court for the Western District 
of Pennsylvania and adjudicated adversely to the Appel¬ 
lant. The record further showed that two additional suits 
based on this same claim were subsequently filed in the 
District Court of the United States for the District of Co¬ 
lumbia, after the effective date of the Rules of Civil Pro¬ 
cedure, and that the complaints in each of these suits had 
been ordered stricken from the files on motion of Appellee, 
and that although Appellant under Court Rule could have 
filed amended complaints, he failed to do so. Hence, even 
if the orders striking said complaints from the files are 
not involuntary dismissals, Appellant’s failure to prosecute 
said suits was a voluntary dismissal and the present action 
cannot be maintained. The Appellee by failure further to 
prosecute his second and third suits based on and including 
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the same claim must be held to have abandoned or volun¬ 
tarily dismissed said suits and accordingly said dismissals 
operate as an adjudication upon the merits of this claim. 

ARGUMENT. 

The case at bar is the fourth suit filed by the same plain¬ 
tiff (Appellant here) against the same defendant (Appellee 
here) based on and including the same cause of action. The 
first suit was filed in the United States District Court for 
the Western District of Pennsylvania and is Equity No. 
3077 (defendant’s Exhibit No. 1 R. 36). A certified copy 
of the pleadings and judgment was brought before the lower 
Court and was referred to by both Appellant and Counsel 
for Appellee herein. In that suit answer was filed to the 
complaint, trial on the merits ensued and on January 5th, 
1938 the District Court ordered the case “dismissed” (R. 
89). No appeal was taken from this order. 

The same plaintiff, John W. Barger, Administrator, 
D. B. N. C. T. A., on December 18th, 1939 filed a second suit, 
Civil Action No. 5171 (R. 90), against the same defendant 
based on the same claim. This suit was filed in the District 
Court of the United States for the District of Columbia and 
an Order striking the complaint from the files was granted 
by said Court on January 30th, 1940 with leave to plaintiff 
to amend. An amended complaint was filed and on March 
7th, 1940 said Court granted defendant’s motion to strike 
from the files said amended complaint (R. 139). No further 
action was taken by the plaintiff in this case and as appears 
from the docket said suit now stands “dismissed”. 

On July 29th, 1940 the same plaintiff filed yet a third 
suit, Civil Action No. 7801 (R. 140), against the same de¬ 
fendant based on and including the same cause of action as 
the two suits referred to above. On October 17th, 1940 on 
motion of defendant this complaint was ordered stricken 
from the files (R. 168) and no further action was taken by 
the plaintiff. The docket entry shows that this suit stands 
“dismissed”. 
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On December 16th, 1940 the Appellant (plaintiff below) 
filed his complaint in the instant case in which the plaintiff 
is the same as the plaintiff in the three preceding cases, the 
defendant is the same and the action is based on and includ¬ 
ing the same claim. The Appellee invoked Rule 41 (a) of 
the Rules of Civil Procedure and moved for dismissal of 
this fourth complaint on the grounds: 

1. If the dismissals of the preceding complaints were 
involuntary, they were adjudications on the merits 
and the present action could not be maintained, or 

2. If the dismissals of the preceding complaints were 
voluntary, they were nevertheless adjudications on 
the merits because the plaintiff would then have 
voluntarily dismissed an action which the same 
plaintiff had previously voluntarily dismissed in a 
Court of the United States. 

Rule 41 (a) obviously was intended to meet such a situa¬ 
tion as is here presented. The Appellant has shown his 
intention to file suit after suit on the same cause of action 
thhs subjecting the defendant below (Appellee) to harass¬ 
ment by litigation, and as the lower Court indicated, the 
Court should have the power and Rule 41 (a) must have 
intended that the Court should be able to put a stop to the 
continuous repetition of the same suit. 

As was said in Huskey v. United States 29 F. Sup. 283: 

“It would follow that if plaintiff had voluntarily dis¬ 
missed the instant case in the United States District 
Court, such dismissal would operate as an adjudication 
upon the merits for the reason that there had been a 
previous dismissal of the same cause of action ‘in any 
Court’, to wit, the Superior Court of Cook County”. 

In the case at bar, the lower Court not only had one previ¬ 
ous dismissal, but had three such dismissals the first of 
which was granted after a trial and a hearing on the merits 
of the question involved. 
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The Court in Cleveland Trust Company v. Osher and 
Reiss, Inc. 31 F. Supp. 985, declared: 

“The purpose of Rule 41 was to prevent the delays in 
litigations by numerous dismissals without prejudice”. 

The salutary aim of this Rule "would be completely de¬ 
feated if in the present case the plaintiff can be permitted 
to file a suit on the cause of action in 1935 and then after 

an adverse decision on the merits file successivelv three ad- 

* 

ditional suits all against the same defendant and all on the 
same cause of action. 

It must be conceded that the lower Court was required to 
take judicial notice of its owm records and at the time of 
argument on defendant’s motion the Court had before it 
the complete files in Civil Actions Nos. 5171 and 7801. These 
files were brought physically before the low T er Court. More¬ 
over, since the Court had before it certified copies of the 
pleadings and judgment in Equity No. 3077 tried before 
the District Court for the Western District of Pennsylvania, 
the lower Court quite properly exercised its discretion in 
taking judicial notice of that proceeding. 

Rule 41 (a) does not set forth how a defendant shall chal¬ 
lenge a complaint that violates this Rule. It is submitted 
that since the lower Court could take judicial notice of all 
material necessary to a decision, defendant quite properly 
challenged plaintiff’s last complaint by motion. To require 
of the defendant that an answer be filed would to a large 
extent diminish the effectiveness of the Rule in question. 
It will be noticed that the answer of this defendant and 
exhibits attached thereto filed in Equity Case No. 3077 com¬ 
prise 26 record pages (R. 51-77). The burden and expense 
incident to examining the mass of evidence which must be 
examined in order to enable defendant’s counsel to prepare 
an answer setting forth all of defendant’s defenses should 
not be imposed upon the defendant when the Court can de¬ 
cide the question from an examination of its own records 
and the record of another Federal Court. 
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CONCLUSION. 

Litigation must cease at some time. Since it appears 
from the Exhibits and docket entries contained in the record 
that plaintiff’s claim has been adjudicated adversely to the 
plaintiff on its merits in one case and in two other cases, 
plaintiff’s suits based on the same claim have been dis¬ 
missed, it is submitted that the lower Court properly or¬ 
dered the dismissal of the plaintiff’s fourth suit based on 
the same claim. 

George E. Hamilton, 

John J. Hamilton. 

! Attorneys for Appellee. 

Of Counsel: 

Leo N. McGuire. 
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APPENDIX TO BRIEF FOR APPELLEE. 


1939 


Dec. 

18 

Dec. 

18 

Dec. 

18 

1940 


Jan. 

8 

Jan. 

8 

Jan. 

12 

Jan. 

30 

Jan. 

31 

Feb. 

5 

Feb. 

20 

Feb. 

26 

Mar. 

7 

1941 


Mav 

w 

15 


DOCKET ENTRIES. 

CIVIL ACTION NO. 5171. 

Power of attorney to Clerk filed. 

Complaint filed. 

Summons and copy (1) issued. Served 12/19/39. 

Mo. of deft, to strike complt. or mo. for more 

definite statement—app. Hamilton and Hamilton 
filed. 

Service accepted on Mo. of this date and copy 
mailed. 

Reply of pltff. to Mo. to strike and Exh. filed. 

Order sustaining motion to strike 10 days to 
amend. Letts J. (Notified) 

Copy or order mailed to plaintiff by Clerk. 

Amended complaint filed. 

Mo. of deft, to strike amended complaint P. A. 
copy mailed plf. 

Ans. of plff. to Mo. to strike amended compt. 
Exh. P & A. 

Order sustaining motion to strike amended com¬ 
plaint. 10 days to amend. Letts J. (Notified). 

Dismissed W. P. Plf. and Hamilton and Hamil¬ 
ton Notified. 
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CIVIL ACTION NO. 7801. 


1940 


July 

29 

July 

29 

July 

29 

Aug. 

14 

Aug. 

20 

Set>t. 

26 

Oct. 

8 

Oct. 

j 

17 

1941 


May 

19 


Deposit for costs by Barger. 

Complaint, bill of particulars filed. 

Summons and copy of complt. issued. Served 
7/30/40. 

Motion to strike complaint P & A notice filed. 

Answer to Motion and P & A filed. 

Motion of plff. for judgt. Pts. & Authorities 
filed. 

Answer to motion to strike complt. argumenta- 
tive. 

Order sustaining motion to strike and overrul¬ 
ing motion of pltf. for judgt. Laws J. 

Dismissed W. P., J. W. Barger and Hamilton et 
al notified. 
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